Arbitration rules of the court of arbitration for
private construction law in Germany
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Section 1: Introductory provisions

§1-Scope of application

(1) These arbitration rules apply to disputes which should be decided according to the parties’ agree-

ment, whereby any recourse to courts of law is excluded by the court of arbitration for private construc-

tion law in Germany in accordance with the provisions of the following arbitration rules.

(2) When the value in dispute exceeds ELIR 50,000, regular arbitration proceedings shall be implemen-

ted.

{3) The court of arbitration shall implemeant simplified arbitration proceedings when the value in dispute

amounts to up to ELR 50.000. The simplified proceedings differ from the régular proceedings in terms

of the number of arbitrators and the fees (§ 2 Para 3 et seq., § 5 Para 1+ 2, § 16 Para 2, § 20 Para 3)

(4) German law and the provisions of the Code (Zivilprozessordmung ZP0)  of Civil Procedure (2P0)

apply to the arbitration proceadings unless divergent provisions are made in the following.

(5) Arbitration proceedings held before the court of arbitreation for private construction law in Germany

are held in German,

§ 2 - Inslitution of arbitration proceedings

(1) The party that wants to institute the arbitration proceedings (plaintiff) has to notify the other party

:defeg%ann and the court of arbitration for private construction law in Germany in writing in accardance

with § 3.

{2) The arbitration proceedings begin on the day on which the notification of the institution of arbitration

proceedings is obtained by the plaintitf and the court.

{3) The netification of the institution of arbitration proceedings must contain the following details:

a) the request to solve the dispute by means of arbitration proceedings:

b) the names and addresses of the parties:

) areference to the arbitration agreement asserted:

d) a reference to the contract or the legal relationship from which the dispute results or to which it
refers;

£) the general subject matter of the proceadings and the claim, details of the amount of the value in dis-
pute and the statement of claim (§ 253 Code of Civil Procedure)

f) an advance payment amounting to a daily rate in simplified arditration proceedings or the payment of
court fees in due arbitration proceadings.

{4) The court of arbitration for private construction law in Germany must immediately make a declara-

tion upon receipt of its mandate once it has been informed of its appointment. The declaration mus? be

submitted in writing to both parties.

§ 3 = Correspondence

{1} All the declarations made by the parties or their authorised agents who are instituting the arbitration
praceedings should be communicated against furnishing of a proof of service. The effectivenass of writ-
ten declarations which are communicated in a different way remaing unaffected.

(2) Para 1 does not apply o simplified arbitration proceedings,

§ 4 - Representalion

(1)The representation of the parties by attorneys of record is admissible.

(2) Party representatives not acting as legal representatives of their party must identify themsehves with
a document of written authority upen request.

Paragraph Il: Composition of the court of arbitration

§ 5= Number of arbitrators

{1} In the simplified arbitration proceedings the dispute is resolved by ong arbitrator. Depending on each
case the dispute will be dealt with and resolved by a building expert or a kawyer.

(2} In case of due arbitration procesdings the court of arbitration consists of at least three referees; ane
or two building experts and one or two referees qualified for holding judicial office or an equivalent for-
gign professional training. HOAI (German schedule of fees for architects and enginaers), disputes can,
upon application of the parties (regardiess of the amount of the value in dispute), be dealt with by one
of twio arbitrators.

3) The court of arbitration does not act as a representative of the parties, but instead observes the of-
fice conferred upon it according to the best of its knowledge and belief in an impartial way.

(4) In disputes within the due arbitration proceedings during which one party is represented which has
its place of business or permanent domicile in the Netherlands, one party can, upon application, nomi-
nate an arbitrator from Raad van Arbitrage voor de Bouwbedrijven in Nederiand.

(5) Disputes which are purely concerned with the schedule of fees for architects can, upon application
of the parties (regardiess of the amaount of the valug in dispute), be dealt with by one or twio arbitrators.

§ 6 Appointment of arbitrators

(1) The court of arbitration for private construction law in Germany appoints the arbitrators. These ar-
bitrators are deemed commissioned by both parties

(2) The presiding arbitrator, the arbitrators and the employees are obliged to observe secrecy.

{3) The court of arhitration for private construction law in Germany must immediately declare its accep-
tance of the mandate once it has been informed of its appointment. The declaration must be submitted
in writing to both parties.
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Paragraph 11: Rejection and replacement of arbitrators

§ 7 - Declaration of the rejection of the office of arbitrator

Each arbitrator is obliged to decline his/her appoiniment if he/she has a relationship with a party as de-
scribed in § 41 Code of Civil Pracedure or if the preconditions of § 42 Code of Civil Procedure (Suspicion
of partiality) are fulfilled; the same applies if an arbitrator is unable to carry out his/Mer office with im-
mediately etlect,

§ 8 - Rejection of the arbilrator by one party .

{1) An arbitrator can be rejected if reasons exist which give rise to justified doubts concerning hisiher
impartiality and independence.

(2) The rejection of an arbitrator must take place with immediate effect once the reason is known. If this
does not take place despite the fact that the reason for rejection is known, then this is regarded as a wai-
vier of the right of refusal,

{3) The rejection must be informed to the other party and the court of arbitration. The announcemant
must be made in writing (§ 3) setting forth the reasons.

§ 9 - Refusal proceedings

{1) If one party rejects the arbitrator, then he/she must, if the opposing party does not agree to the refu-
sal, bring about the decision with respect to the declaration of refusal by recourse to the competent hig-
her regional court (§ 1037 Para 1 and 3, 1062 Para 1 No. 1 Cede of Givil Procedure). The decision must
be requested with immediate effect and 14 days following the statement of the other party regarding the
refusal at the latest.

{2) If the application is not made within this period of time, then this is regarded as a waver of the right
of refusal. For the refusal of the German court of arbitration § 1032 Code of Civil Procedure applies in
combination with § 41, 42, 43 and 44 Para 4 Gode of Civil Procedure.

§10 - Replacement of an arbitrator

(1) If an arbitrator is prevented from exercising his/mer function due to death or illness, another arbitra-
tor can be appointed by the court of arbitration.

(2) This does not have any further influence on the course of the proceedings.

Paragraph IV: Arbitration proceedings

§ 11 - Fundamental procedural principles

(1) The arbitration proceedings are in private.

(2) As soon as recourse has been made to the court of arbitration for private construction law in
Germany, it appoints the arbitrators with immediate effect.

{3) The court of arbitration must ensure that the arbitration proceedings are carried out swiftly. The par-
ties have to submit their means of prosecuting & case and their means of defence completely and as
early 35 is necessary according to the respective stage of proceadings corresponding to a careful con-
duct of a case aiming at the furtherance of proceadings.

{4) The court of arbitration for private construction law in Germany passes the staternent of claim on to
the defendant with the request that heshe makes a statement within a period of time s2t by the court
whilst citing the judicial evidence and files a due application.

(5) If the statement of defence is present or the time sel for its submission has expired, then the court
determines the date of the court hearing. The parties mist be summaned to this hearing by means of a
registered letter. A period of 14 days must separate the arrival of the summons and the first hearing. In
urgent cases the court may curtail the period and summon the parties by telegraph, telex or facsimile.
(&) The court of arbitration for private construction law in Germany should already prior to the court hea-
ring see to all arrangements which appear necessary 19 ensure that the lawsuit can be resolved in one
hearing if possible.

{7) The court of arbitration i not bound bymotions for the admission of evidence the parties’ It can
allow evidence to be taken by one of the three arbitrators as the commissioned arbatrator or refuse the
parties’ motions to take admission of evidence when and insofar as it deems them irrelevant, unneces-
sary or an attempt to delay the proceedings.

(8) Otherwise the court of arbitration regulates the proceedings at its discrefion. It can make the bagin-
ning and continuation of its activities contingent upon the advance payment of the apprapriate court fee.

§ 12 - Place of the hearing

The place of the hearing is the domicile of the court of arbitration for private construction law in
Germany; the court of arbitration may decide upon a different location. If a local inspection needs to be
made, then it must, if possible, be combined with the date of the hearing.

§13 - Oral proceedings

(1) As a rule, oral proceedings take place. Written proceedings can be ordered in appropriate cases if the
parties declare their consent,

{2) The hearing should be prepared in advance by means of written pleadings. The parties and their re-
presentatives must be heard during the hearing.

{3) If one of the parties informed of the facts of the case does not make any declaration regarding the
actual allegations of the opposite party or does not appear despite a due summans to appear without an
adequate excuse, then the court of arbitration continues with the proceedings and makes an award ba-
sed on the findings established up to that point in time.

§ 14 - Court record

(1) A record of the hearing before the court of arbitration for private construction law in Germany must
be kept (either in writing of with sound-recording tape). The parties’ applications and their pleadings are
to be recorded within this record insofar as they are deemed essential by the court of arbitration and are
not already contained in the parties’ written pleadings. Minutes must also be recordad concerning the
questioning of witnesses and experts and the implementation of local inspections.

{2) I individual arbitrators are entrustad with the task of taking evidence, then they have to produce the
necessary record.
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§ 15 - Dbligation of secrecy

The arbitrators as well as the experts and gmher persons called in by the court of arbitration are abliged
10 observe secrecy regarding the facts which have been revealed as a result of their involvement in the
arbitration proceedings.

§16 - Passing of an order as regards the arbitration award

(1) Only the arbitrators may be present during the deliberation on the passing of an order regarding the
arbitration award.

{2) During simplified arbration proceadings the arbitrator who has been commissioned arbilrates.

(3) During dug arbitration proceedings the court of arbitration arbilrates upon a majority-vote basis.

§17 - Form and efect of the arbitration award

(1) The arbitration award must be formulated in writing.

12) The court of arbitration must publish the reasons for the arbitration award unless the parties have ex-
pressly waived this reguirément.

(3) The arbitration @ward must e signed by the arbitrators in accordance with § 1054 Para 1 Code of
Civil Procedure and must contain the details of the date and the location upon which it was passed and
the location of the arbitral proceedings in tarms of § 1043 Para 1 Code of Civil Procedure.

(4) A copy of the aritration 2ward verdict must be delivered in due form 1o each party (§ 1054 Code of
Civil Procedure).

(5) The arbitrztion award has the effect of a final and conglusive court judgement (§ 1055 Code of Givil
Procedure).

(6) The court records compiled will, unless returned to the parties as their praperty upon application, be
preserved by the court of arbitration for five years upon conclusion of the proceedings.

(7) Itis deemad to be agresd that the local court or regional court is respansible for the delivery of the
enforceable official copy of the arbitration award that is competent for the defendant’s place of business
or, in the gvent that this is outside of Germany, for the defendant’s legal residence. If this is outside of
Germany. then th local or regional court competent for the count of arbitration is deemed elected by the
parties,

§ 18 - Agreement or other reasons for the termination of the proceedings

(1) If the parties reach an agreement concerning the settlemant of the dispute prior to the pronouncement
of the award, then the court of arbitration either has to issue an order regarding the termination of ar-
bitration proceedings or. if applied for by both parties and agreed to by the court of arbitration, a record
should be taken of the agreement in the form of an arbitration award with a grm of wording which has
been agreed upon by the parties. In this case the arbitration award i$ not subject to any substantiation.
(2) It it bacomes unnacessary of impossible 1o continug the arbitration proceedings for reasons different
than those mentioned in Section (1) before that arbitration award has been issuad, then the court of ar-
bitration must inform the parties of its intention W order the termination of proceedings. The court of ar-
bitration is entitled 1o issue such an order unless ane of the parties raises justified objections against this
means of proceeding,

(3) The court of arbitration communicates copies of the court order signed by the arbitrators concarning
the discontinuation of the arbitration proceedings or the arbitration award using an agreed form of wording

Paragraph VI: Costs of the arbitration proceedings

§19- Determination of cosls
(1) The court of arbitration determines the costs of the arbitration proceedings.

§ 20 - Value in dispute and lees

(1) A fee of the court of arbitration for & dus process of law amounts 10 30010 of the fees in accordance

with the German Federal Attorneys’ Fees Act (Bundesrechisanwaltsgebuhrenordnung BRAGO). In the

evenl of disputes regarding architects’ fess, the costs of the fees amount to 1310 or 20/10 depending
on rlnh; ag:‘ead number of arpitrators if a reduced number of arbitrators was agreed upon in accordance

with § 1 (4).

(2) Expenses, cost of debt etc. are calculated separately in accordance with the principles of BRAGO or

in accordance with the costs actually accrusd

{3) In the event of simplified arditration proceedings it will b2 settled upon the basis of the time actually

spent in accordance with the daily rates tat currenthy 2pply. The latter can be asked for with the court of

arbitration for private construction Law in Garmany

{4} It in exceptional cases the court of arbitration for private construction law in Germany deems a di-

vergent fee ruling absolutely nacessary. then this must be justified in writing by the court of arbitration

prior to the first court hearing.

{5) If regular proceedings have been instituted. then the following fees are charged by the court:

a) 0.5 x fee until presentation of the statiement of claim in 2ccordance with § 19 of this contract.

b) 1.0 x fee following the filing of the statzment of claim in 2ccordance with § 19 of this contract,

c) 1.5 x fee following the filing of the statement of defence in accordance with § 19 of this contract.

d) 2 x fee following the oral hearing.

&) A further fee for the pronouncement of an order to taks evidence.

f) A further fee for the issvance of an aronraton @ward which does not accrue il it is an arbitration
award that is not justified due to an agreemant betwasn the parties in accordance with § 18 Para 1 of
this contract.

(6) The parties must bear all the necessary costs for the arpdrators s well ag the cosls which are in-

curred due to the questioning of witnesses and expans. for raguests for opinions and other information.

(7) The parties are jointly and severally liable vis-3-vis the court of arbitsation for private construction law

in Germany.

(8) The court of arbitration for private construction law in Garmany may request advance payments to

cover costs which may be incurred at every stage of the procesdings

(9) Each party is o pay half of the advance payments. If ong party does not pay this share, then the court

may request the other party to pay the amount in question. |f the other party also does not pay this amo-

unt, the court terminates the proceedings. If the advance payments for judicial evidence to be obtained
are not effected, the provisions of the Code of Ciwil Procedure shall apply.



